
 
The trusted source of actionable technical and marketplace knowledge for AALU members—the nation’s most advanced life 

insurance professionals. 

 

The AALU Washington Report is prepared by the AALU staff and Greenberg Traurig, one of the nation’s leading law firms in tax 

and wealth management.  

 
This report has been prepared exclusively for  Albert Gibbons, AEG Financial Services 

 

WASHINGTON REPORT 13-24: Nonqualified deferred compensation arrangements – including “SERPs” and 

other forms of “top hat plans” – do not enjoy the protection of the anti-alienation rule of Employee Retirement 

Income Security Act of 1974, as amended (“ERISA”), and the preemption provisions of ERISA generally do not 

apply to broadly applicable state garnishment laws, thereby subjecting the benefits accrued under these plans to 

garnishment by a participant’s creditors.         

 

MARKET TREND: Courts continue to apply a limited application to ERISA’s preemption provisions, thereby limiting 

participants’ ERISA protection from participants’ creditors to amounts held under pension benefit plans subject to the full scope of 

ERISA’s requirements.  

  

SYNOPSIS: The Maryland district court ruled that: (1) the anti-alienation requirement of ERISA, which prohibits the benefits 

provided under a pension plan from being subject to assignment or alienation, does not apply to so-called “top hat plans”; and (2) 

ERISA preemption of state law does not extend to laws of general applicability, such as state garnishment laws.  Accordingly, the 

court held that the benefits accrued on behalf of a participant in a top hat plan were subject to garnishment by the participant’s 

creditors.               

  

TAKE AWAY: Advisors and consultants should be aware of ERISA’s differing application in the context of different retirement 

arrangements.  Plans subject to all the substantive requirements of Title I of ERISA can protect the executive’s retirement benefits 

from his creditors.  Top hat plans, on the other hand, generally do not afford such protection.  However, while it is not entirely free 

from doubt, it is possible that the use of a rabbi trust in connection with a top hat plan may provide some participant creditor 

protection 

 

MAJOR REFERENCES: Sposato v. First Mariner Bank, 2013 WL 1308582 (D. Md. March 29, 2013) 



Overview      

 

In Sposato, the United States District Court for the District of Maryland held that supplemental executive retirement plan (or 

“SERP”) benefits were not protected by ERISA and, therefore, were subject to garnishment under Maryland garnishment law.  

Charles F. Sposato, a former executive of Cecil Bank, was a participant of Cecil Bank’s SERP.  The SERP met the requirements for 

being considered a so-called “top hat plan” – i.e., a plan maintained primarily for the purpose of providing deferred compensation 

to a select group of management or highly compensated employees.  As a top hat plan, the SERP was exempt from many of the 

requirements of Title I of ERISA – e.g., requirements related to aspects of plan operation such as vesting, funding and fiduciary 

responsibilities.  Of particular note in this case is the fact that top hat plans are exempt from the requirement under ERISA that a 

participant’s benefit under a pension plan not be subject to assignment or alienation.  

 

Although not required to do so by ERISA, the SERP contained an anti-alienation provision that specifically provided that the 

benefits were exempt from garnishment.  Despite the SERP’s anti-alienation provision, the Court determined that the SERP was 

exempt from ERISA’s anti-alienation mandate and also held that ERISA did not preempt state garnishment laws that simply 

provide a procedural device for enforcing a judgment thereby allowing garnishment of the SERP benefits.  Sposato also argued that 

garnishment would violate the express terms of the SERP; nevertheless, the Court held that the creditor’s rights were not subject to 

the terms of the plan, which was an agreement solely between the plan sponsor and the participants. 

  

Case Background 

 

Charles F. Sposato is a former executive of Cecil Bank and a participant in that employer’s SERP.  The SERP was an unfunded non-

qualified top hat plan.  First Mariner Bank (“First Mariner”) sought to enforce judgments against Sposato by serving writs of 

garnishment on his employer pursuant to Maryland garnishment law.  In response, Sposato’s employer identified his retirement 

benefits under the SERP as a debt it owed Sposato.  Seeking to avoid garnishment, Sposato brought suit against First Mariner for 

declaratory and injunctive relief with regard to his rights to receive distributions from his employer’s SERP.  Sposato set forth three 

arguments that his SERP benefits were not subject to garnishment: (1) ERISA’s anti-alienation provision; (2) ERISA preemption of 

state law; and (3) the terms of the SERP that contained an express anti-alienation provision.   

 

With respect to the last argument, the SERP’s anti-alienation provision provided, 

 

                 The benefits provided under the Plan may not be alienated, assigned, transferred, pledged or 

                 hypothecated by any person, at any time, or to any person whatsoever.  Those benefits shall be exempt 

                 from the claims of creditors or other claimants of the Participant or Beneficiary and from all orders, 

                 decrees, levies, garnishment or executions to the fullest extent allowed by law.   

 

ERISA Anti-Alienation Provision   

 

The first prong of the court’s analysis revolved around whether the SERP’s provision barring a creditor from garnishing a 

participant’s SERP benefits was enforceable under ERISA.  The court ruled that ERISA’s anti-alienation requirement does not 



protect SERP benefits from garnishment because: (1) top hat plans are designed to compensate highly compensated managers and 

executives who are in a better position to bargain with the employer and, therefore, do no need the additional ERISA protections; 

and (2) top hat plans are specifically exempt from the portion of ERISA that includes the anti-alienation requirement.  With 

respect to this latter portion of the analysis, it is worth noting that the SERP document itself specifically stated that it was intended 

to be exempt from part 2 of Title I of ERISA, which contains the anti-alienation requirement.  

 

ERISA Preemption  

 

The ERISA preemption provision states that ERISA “shall supersede any and all State laws insofar as they may now or hereafter 

relate to any employee benefit plan.”  While at one time, this provision was construed rather broadly, over time, various courts, 

including the United States Supreme Court, have narrowed the scope of ERISA preemption.  The Supreme Court has clarified that, 

in determining whether state laws “relate to” an ERISA plan, any state law that references ERISA plans or has a connection with an 

ERISA plan, including a connection that implicates an area of core ERISA concern, will be preempted by ERISA.  ERISA, however, 

does not preempt state laws that have only an incidental effect on ERISA plans.   

 

The Maryland court noted that Maryland’s garnishment law does not reference ERISA.  In addition, the court observed that 

Congress specifically excepted top hat plans from ERISA’s anti-alienation requirements.  Citing a Supreme Court case that found 

another state’s garnishment law not to be preempted by ERISA in the context of a welfare benefit plan, which, like a top hat plan, 

was subject to a specific exception from the anti-alienation requirement, the Maryland court held that court ruled that garnishment 

of the SERP did not violate any provision of ERISA.     

 

SERP Anti-Alienation Provision 

 

The court also ruled that the anti-alienation language contained in the SERP was an agreement between the employer and the 

SERP participants.  Therefore, the provision was not enforceable against a third party such as First Mariner because it was not a 

party to the agreement but it had a valid interest in the property.  

  

Retirement Plan Funding Options 

 

If Sposato’s retirement benefits were funded through a tax-qualified retirement plan, ERISA’s anti-alienation and preemption 

provisions would have prevented garnishment.  However, because of the limitations in the amount of contributions that can be 

made to tax-qualified plans and the desire of most executives to shield greater amounts of income from tax, companies often use 

non-qualified top hat plans to supplement tax-qualified retirement benefits.  

 

As an adjunct to an unfunded top hat plan, many employers establish what is known as a “rabbi trust.”  A rabbi trust is a grantor 

trust that is designed to hold assets relating to the top hat plan.  The assets remain, for income tax purposes, the assets of the 

employer grantor.  In addition, to avoid having the participant become currently taxable on the amount deferred under the related 

top hat plan, the rabbi trust documents specifically provide that the assets held therein remain subject to the claims of the general 

creditors of the employer.   Although there is no clear law on this particular issue, arguably, the provision of the rabbi trust 



requiring that the assets remain available to satisfy the claims of the employer’s general creditors would make them exempt from 

garnishment, at least while they are held within the trust.  On the other hand, this provision may be of little help to the participant 

in avoiding a garnishment order that attaches to the trust funds as they leave the trust to pay the benefits owed to the participant. 

  

Summary and Next Steps 

Unfunded non-qualified top hat plans are exempt from most of ERISA, which will leave the retirement benefits under these plans 

subject to the participant’s creditors.  It may be possible to avoid this potential outcome, by funding top hat plan benefits though a 

rabbi trust.  Because recent legislation has increased tax rates, more companies and executives will likely be interested in 

establishing non-qualified plans to provide greater income tax deferral and to supplement existing tax-qualified retirement plans.  

Advisors and consultants should be familiar with the application of ERISA with respect to non-qualified plans and ensure that their 

clients have adequate legal counsel familiar with ERISA and retirement plan tax issues to avoid unwanted exposure or tax 

consequences.   

   

For more information about the topic discussed in this Washington Report, please contact Albert Gibbons at 

algibbons@algibbons.com 

 

In order to comply with requirements imposed by the IRS which may apply to the Washington Report as 

distributed or as re-circulated by our members, please be advised of the following: 

 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT CANNOT BE USED, BY YOU 

FOR THE PURPOSES OF AVOIDING ANY PENALTY THAT MAY BE IMPOSED BY THE INTERNAL REVENUE 

SERVICE. 

 

In the event that this Washington Report is also considered to be a “marketed opinion” within the meaning of 

the IRS guidance, then, as required by the IRS, please be further advised of the following: 

 

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR MARKETING OF THE 

TRANSACTIONS OR MATTERS ADDRESSED BY THE WRITTEN ADVICE, AND, BASED ON THE PARTICULAR 

CIRCUMSTANCES, YOU SHOULD SEEK ADVICE FROM AN INDEPENDENT TAX ADVISOR. 
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